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Headlines:

1. H-1B Cap Reached for FY 2012 - Petitions for new employment of an
H-1B will not be accepted again until April 1, 2012.

2. House Votes To End Per-Country Limits on Employment-Based
Immigration Visas - The measure could benefit skilled Indian and Chinese
workers and high-tech companies in the United States.

3. Labor Dept. Current on PERM, H-1B Prevailing Wage
Determinations - In the PERM and H-1B programs, a prevailing wage
determination is considered current when it is issued within 60 days of
submission.

4, USCIS Reminds Haitians That They May File Late for TPS - USCIS
reminded eligible Haitians (and persons without nationality who last habitually
resided in Haiti) who have not filed their TPS applications to follow guidance
about late filing.

5. Justice Dept. Sues Utah Over Immigration Law - DOJ argued that
Utah's law is unconstitutional and mandates immigration enforcement
measures that interfere with the immigration priorities and practices of the
federal government.

6. State Dept. Seeks Comments on New Exchange Visitor Summer
Work Travel Verification Form - The form will be completed by designated
program sponsors, and one is required for each summer work travel
participant.

7. State Dept. Announces Progress on 'Historic' Visa Agreement With
Russia - The visa agreement has advanced one step closer to entry into force.
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8. Student and Exchange Visitor Update: F, M, ] Visa Processing
Resumes Worldwide; Expedited Processing, Record Numbers of Students
Announced -International students attending U.S. colleges and universities
rose to a record number in the 2010-2011 academic year.

o. Labor Dept. Inspector General Identifies 'Integrity of Foreign Labor
Certification Programs' as a Top Management Challenge - The OIG said that
investigations "continue to uncover schemes carried out by immigration
attorneys, labor brokers, and transnational organized crime groups."

10. OSC Releases Info on Enforcement, Policy, Trends; Launches
Webinar - OSC said its enforcement work has been bolstered by a rise in
referrals of potential discrimination from entities such as the Department of

Labor, legal aid bureaus, and immigrant advocacy organizations.

1. USCIS Issues Draft EB-5 Memo -USCIS seeks stakeholder input on
"foundational issues" before providing greater detail.

12. Employers May Bundle L-1 Filings, USCIS Announces - USCIS will
consider multiple applications grouped into "bundles" of L-1 petitions as part of
an effort to streamline and improve the adjudication process.

13. USCIS Extends Honduras, Nicaragua TPS Designations and EADs -
The designations are extended through July 5, 2013. The 60-day re-registration
period ends on January 5, 2012.

14. State Dept. Releases Fact Sheet on Growing Demand for Visas;
Greatest Increase From China, Brazil - During the past five years, visa
issuances have increased 234 percent in Brazil, 124 percent in China, 51
percent in India, and 24 percent in Mexico.

15. DOL Releases New PERM FAQ on Listing Job Duties Not Normal to
Occupation; Discusses Updates to SOC Codes - DOL has posted a revised
FAQ sheet regarding the PERM labor certification program and listing job
requirements not normal to the occupation; the agency also said it is working
to incorporate new SOC codes into the online application system.

16. DOL Offers Free Labor Law Training in December for Florida
Agricultural Employers, Farm Labor Contractors - Most agricultural

employers, agricultural associations, and farm labor contractors are subject to
federal law that protects migrant and seasonal agricultural workers.
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17. Coast Guard Seeks Comments on Mechanisms of Compliance With
U.S. Citizenship Requirements for Owners of Vessels Engaging in
Restricted Trades by Publicly Traded Companies - The Coast Guard is
seeking comments and information on the various mechanisms that publicly
traded companies use to assure compliance with a citizenship requirement.

18. ABIL Global: Clarification in Scope of Some Peruvian Immigration
Rules - Changes do not occur often in Peruvian immigration law. Recently,
however, a few notable changes took place.

19. Firm In The News...

Details:
1. H-1B Cap Reached for FY 2012

U.S. Citizenship and Immigration Services (USCIS) announced that it has
received a sufficient number of H-1B petitions to reach the statutory numerical
limit (cap) of 65,000 for fiscal year (FY) 2012. November 22, 2011, was the final
receipt date for new H-1B specialty occupation petitions requesting an
employment start date in FY 2012. Properly filed cases are considered received
on the date that USCIS physically receives the petition, not the date that the
petition was postmarked.

As of October 19, 2011, USCIS had also received more than 20,000 H-1B
petitions filed on behalf of persons exempt from the cap under the advanced
degree exemption. USCIS will continue to accept and process petitions that are
otherwise exempt from the cap. In addition, petitions filed on behalf of current
H-1B workers who have been counted previously against the cap will not be
counted toward the FY 2012 H-1B cap. Accordingly, USCIS will continue to
accept and process petitions filed to:

e extend the amount of time a current H-1B worker may remain in the U.S,;

e change the terms of employment for current H-1B workers;

* allow current H-1B workers to change employers; and

e allow current H-1B workers to work concurrently in a second H-1B
position.

Petitions for "new employment" of an H-1B, that is, for employment of a person
who is not yet in H-1B status for another employer, will not be accepted again
until April 1, 2012. Those petitions received after April 1, 2012, must request
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employment starting October 1, 2012, so that they will be subject to next year's
cap (FY 2013).

Global employers now affected by the cap may want to consider hiring their
potential H-1Bs in other countries. Contact the firm for guidance in specific
cases.

The USCIS announcement is available at
http://www.uscis.gov/portal/site/uscis/m
enuitem.5af9bb95919f35e66f614176543f6d1a/?vgnextoid=f0a78614e90d3310
VgnVCM100000082ca60aRCRD&vgnextchannel=68439¢7755¢cb9010VgnVC
M10000045f3d6a1RCRD.

Our blog on the H-1B cap, TSHUTTING DOWN GLOBAL BUSINESS IN AMERICA:
WHY THE H-1B CAP HURTS US ALL,Y is available at
http://cyrusmehta.blogspot.com/2011/11/shutting-down-global-business-in.ht
ml.

Back to Top

2. House Votes To End Per-Country Limits on Employment-Based
Immigration Visas

On November 29, 2011, the U.S. House of Representatives voted 389-15 in
favor of ending per-country numerical limits (caps) on employment-based visas.
The bill does not raise the number of such visas issued, but would eliminate the
current provision stating that employment-based visas issued cannot exceed
seven percent of the total for any one country. The measure could benefit
skilled Indian and Chinese workers and high-tech companies in the United
States.

Similar legislation is pending in the Senate. For the text of the bill, H.R. 3012,
see
http://www.gpo.gov/fdsys/pkg/BILLS-112hr3012rh/pdf/BILLS-112hr3012rh.pdf.
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3. Labor Dept. Current on PERM, H-1B Prevailing Wage Determinations
The Department of Labor's Office of Foreign Labor Certification recently
announced that PERM and H-1B prevailing wage determinations are now

current. H-2B prevailing wage determinations are expected to become current
imminently.
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The Department explained that "current" has a different meaning depending
on the program. In the PERM and H-1B programs, a prevailing wage
determination is considered current when it is issued within 60 days of
submission. For H-2B prevailing wage determinations, "current" is within 30
days of submission. The PERM program became current the week of October
23,2011, and the H-1B program became current the week of November 6,
2011. The Department noted that the dates may be subject to change based on
unanticipated actions, such as any additional judicial determinations or
legislative actions. The agency added that appeals are being processed as
resources allow, with priority placed on becoming current on initial prevailing
wage determination requests.

The notice is available under "November 17, 2011," at http://www.foreignlaborc
ert.doleta.gov/news.cfm.

Back to Top
4, USCIS Reminds Haitians That They May File Late for TPS

U.S. Citizenship and Immigration Services (USCIS) recently reminded eligible
nationals of Haiti (and persons without nationality who last habitually resided
in Haiti) who have not filed their temporary protected status (TPS) applications
to follow guidance about late filing.

Haiti was originally designated for TPS in January 2010 in response to a
catastrophic earthquake, and was re-designated in May 2011. The registration
period for individuals filing for TPS for the first time ended on November 15,
2011. The re-registration filing period for individuals previously granted TPS
ended on August 22, 2011.

The instructions for filing a TPS application and filing late are at
http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a75
43f6
d1a/?vgnextoid=848f7f2ef0745210VgnVCM100000082ca60aRCRD&vgnextchan
nel=848f7f2ef0745210VgnVCM100000082ca60aRCRD#Filing%20Late.

For more information about Haitian TPS, including registration application
requirements, fees, and procedures, see
http://www.gpo.gov/fdsys/pkg/FR-2011-05-19/html/2011-12440.htm and
USCIS's "TPS Haiti" page at
http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a75
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43fed1a
/?2venextoid=e54e60f64f336210VgnVCM100000082cab0aRCRD&vgnextchannel=
e5

4e60f64f336210VenVCM100000082ca60aRCRD.
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5. Justice Dept. Sues Utah Over Immigration Law

On November 22, 2011, the Department of Justice and several other agencies
filed suit against Utah's new immigration-related law, after similar recent
lawsuits against Arizona, Alabama, and South Carolina's laws.

In a complaint filed in the District of Utah, the Department argued that several
provisions of Utah's H.B. 497, enacted on March 15, 2011, are preempted by
federal law. The Department said its lawsuit comes after several months of
"constructive discussions" with Utah state officials and that, notwithstanding
the lawsuit, Department officials "expect this important dialogue to continue."

The complaint states that H.B. 497 violates the U.S. Constitution because it
attempts to establish state-specific immigration policy. According to a related
statement released by the Department, Utah's law "creates and mandates
immigration enforcement measures that interfere with the immigration
priorities and practices of the federal government in a way which is not
cooperative with the primary federal role in this area." Among other things, the
Department argues that the law's mandates on law enforcement "could lead to
harassment and detention of foreign visitors and legal immigrants who are in
the process of having their immigration status reviewed in federal proceedings
and whom the federal government has permitted to stay in this country while
such proceedings are pending."

"A patchwork of immigration laws is not the answer and will only create further
problems in our immigration system," said Attorney General Eric Holder. "The
federal government is the chief enforcer of immigration laws and while we
appreciate cooperation from states, which remains important, it is clearly
unconstitutional for a state to set its own immigration policy. We will continue
to monitor and coordinate with our federal partners as we remain concerned
about the potential impact of these state laws."

Department of Homeland Security Secretary Janet Napolitano said legislation
such as Utah's new law "diverts critical law enforcement resources from the
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most serious threats to public safety and undermines the vital trust between
local jurisdictions and the communities they serve. The Department will
continue to enforce federal immigration laws in Utah in smart, effective ways
that focus our resources on criminal aliens, recent border crossers, repeat and
egregious immigration law violators and employers who knowingly hire illegal
labor."

The Department recently notified Utah state officials of its position that Utah's
"Immigrant Guest Worker" statutes, H.B. 116 and H.B. 469, are preempted by
federal law. Given that the provisions do not take effect until 2013, and "in light
of the constructive conversations the department continues to have with Utah
officials about these provisions pursuant to the Justice Department's long-
standing policy of exploring resolution short of litigation before filing suit
against a state," the Department said it is not challenging these provisions now.
If Utah fails to comply with federal law in this area, however, "the department
will not hesitate to take the legal action necessary to vindicate the important
federal interests in this matter before these laws go into effect."

The suit was filed on behalf of the Departments of Justice, Homeland Security,
and State, which share responsibilities in administering federal immigration
law. The Department will soon request a preliminary injunction to enjoin
enforcement of certain provisions of H.B. 497. Utah's Republican state Rep.
Stephen Sandstrom, who sponsored H.B. 497, said he was disappointed, but
Utah's Attorney General Mark Shurtleff acknowledged that the focus only on an
enforcement measure rather than also including the guest worker provisions in
the suit demonstrated the Department's willingness to continue dialogue.
"We're now adversaries in the courtroom but we're going to continue to discuss
this with them," he said.

Mexico's Foreign Relations Department released a statement welcoming the
news of the suit. "The HB 497 law criminalizes migration and opens the door to
possible improper application of the law by local authorities. If it takes effect, it
could affect the human and civil rights of Mexicans who visit or live in that
state," the statement said.

The Justice Department previously challenged Arizona's S.B. 1070, Alabama's
H.B. 56, and South Carolina's Act No. 69 on federal preemption grounds. The
agency said it continues to review immigration-related laws that were passed in
Indiana and Georgia. Courts have upheld some provisions but enjoined others
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under state laws and have temporarily restrained enforcement of Utah's law
pending a hearing scheduled for December 2, 2011.

The Department's statement is available at
http://www.justice.gov/opa/pr/2011/N
ovember/11-ag-1526.html.
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6. State Dept. Seeks Comments on New Exchange Visitor Summer
Work Travel Verification Form

The Department of State's Bureau of Educational and Cultural Affairs, which
administers the exchange visitor (J visa) program, seeks comments on a new
Summer Work Travel Job Placement Verification Form.

The form will be completed by designated program sponsors, and one is
required for each summer work travel participant. It will include the employer,
address of the employment site, job duties, whether the participant will receive
any remuneration for housing and living expenses (and, if so, the amount), and
estimates of the living expenses and other costs the participants are likely to
incur while in the United States. The form must be signed by the participant,
the sponsor, and the third party employer, if a third party organization is used
in conducting the summer work travel program. The form will be submitted to
the Department by mail or fax as requested during the review of program
sponsor files, redesignations, or incidents. Upon request, summer work travel
applicants also must present a fully executed Job Placement Verification Form
(DS-7007) to any consular official interviewing them in connection with the
issuance of a J-1 visa.

The Department seeks public comments to help the agency:

 evaluate whether the proposed information collection is necessary for the
effective administration of the summer work travel category of the
exchange visitor program;

* evaluate the accuracy of its estimate of the burden of the proposed
collection, including the validity of the methodology and assumptions
used;

» enhance the quality, utility, and clarity of the information to be collected
on the form; and

* minimize the reporting burden on those who are to respond, including
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the use of automated collection techniques or other forms of technology.

The Department estimates that approximately 51 respondents (entities
designated by the Department as exchange visitor program sponsors in the
Summer Work Travel category, and U.S. businesses that provide the
employment opportunity) will take about an hour each to complete the form.

Comments will be accepted up to 60 days after November 28, 2011. The notice,
which includes details about where to submit comments, is available at
http://www.gpo.gov/fdsys/pkg/FR-2011-11-28/pdf/2011-30521.pdf.
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7. State Dept. Announces Progress on 'Historic' Visa Agreement With
Russia

Secretary of State Clinton and Russian Foreign Minister Lavrov exchanged
diplomatic notes during their November 19, 2011, meeting in Bali on the new
agreement on visas announced on July 13, 2011. The exchange of notes
advances the visa agreement one step closer to entry into force. Under Russian
law, the Duma must next ratify the agreement and, following ratification, the
parties will exchange a second set of notes confirming that their internal
procedures for entry into force have been completed. The agreement will come
into force 30 days after that exchange.

The Department called the visa agreement " historic." It will allow tourists and
business travelers from the United States and Russia to receive visas with
longer validity periods of 36 months, and for multiple entries.

The announcement is available at
http://www.state.gov/r/pa/prs/ps/2011/11/1773
98.htm.
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8. Student and Exchange Visitor Update: F, M, J Visa Processing
Resumes Worldwide; Expedited Processing, Record Numbers of Students
Announced

The Department of State recently identified difficulties with its Consolidated
Consular Database (CCD) communications with the Student and Exchange
Visitor Program's (SEVP) Student and Exchange Visitor Information System. The
Department discovered this issue on November 14, 2011, and subsequently
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instructed embassies and consulates worldwide to halt, temporarily, the
issuance of all F, M and ] visas. SEVP and the Department subsequently
resolved the difficulties as of November 18, 2011, and the Department
instructed embassies and consulate to resume issuing F, M, and ] visas
immediately.

Separately, the Department of State announced in conjunction with
International Education Week on November 14, 2011, that "Il U.S. embassies
and consulates expedite visa processing for foreign students to ensure
qualified students are able to begin their academic program on time."
Worldwide, the maximum wait for a student visa appointment is now fewer
than 15 days, the Department said. Foreign students may apply for their visas
up to 120 days before their academic programs begin. The Department
encourages all visa applicants to apply early.

According to the Institute of International Education (lIE), international students
attending U.S. colleges and universities rose to a record 723,277 in the
2010-2011 academic year. The five percent rise over the previous academic
year was fueled by a sharp increase in the number of Chinese students coming
to the United States. Chinese students increased by 23 percent altogether and
by 43 percent at the undergraduate level. IIE reported that Chinese student
enrollment rose to a total of nearly 158,000 students, or nearly 22 percent of
the total international student population in the United States, making China
the leading sending country for the second year in a row. Students from India,
the second largest international cohort in the United States, decreased by one
percent to a total of nearly 104,000, IIE said. IIE noted Department of
Commerce statistics showing that international students contribute more than
$21 billion to the U.S. economy through tuition and living expenditures.

For the tenth year in a row, the University of Southern California is the leading
host institution, with 8,615 international students in academic year 2010/11, IIE
reported. University of Illinois at Urbana-Champaign hosts the second highest
number of foreign students (7,991), with New York University a close #3 (7,988).
California remains the leading host state for international students (96,535, up
2 percent), followed by New York (78,888, up 4 percent), and Texas (61,636, up
5 percent).

The notice announcing resumption of F, M, and J issuances is available at
http://w
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ww.nafsa.org/uploadedFiles/BM%20111-02%20combined.pdf. The notice
announcing expedited student visa processing is available at
http://www.state.gov/r/pa/prs/ps/2011/11/177132.htm. The notice announcing
the IIE statistics and trends on international students is available at
http://www.iie.org/en/Who-We-Are/News-and-Events/Press-Center/Press-Relea
ses/2011/2011-11-14-Open-Doors-International-Students.
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o. Labor Dept. Inspector General Identifies 'Integrity of Foreign Labor
Certification Programs' as a Top Management Challenge

The Department of Labor's Office of the Inspector General (OIG) has identified
maintaining the integrity of foreign labor certification programs among the
"most serious management and performance challenges facing the
Department.”

The OIG said that investigations "continue to uncover schemes carried out by
immigration attorneys, labor brokers, and transnational organized crime
groups." OIG investigations have repeatedly revealed "fraudulent applications
filed with DOL on behalf of fictitious companies, as well as schemes wherein
fraudulent applications were filed using the names of legitimate companies
without the companies' knowledge." Additionally, OIG investigations have
uncovered complex schemes involving fraudulent labor certification documents
filed in conjunction with or in support of similarly falsified identification
documents required by other federal and state organizations, the OIG said.

The OIG noted that the Employment and Training Administration (ETA), which
administers the programs, faces challenges in maintaining the integrity of its
H-1B and H-2B labor certification programs. The H-1B challenges include
statutory limits on the ETA's authority, making system improvements in H-1B
labor condition application processing system to better identify incomplete
and/or inaccurate applications, and uncertainty about the process for including
individuals or entities debarred under the Department's labor certification
programs on the government-wide excluded parties lists.

Present H-2B worker protections are based on a model where employers
merely assert, but do not demonstrate, that they have performed an adequate
test of the U.S. labor market before hiring foreign workers in lieu of U.S.
workers, the OIG said. An OIG report issued in October 2011 found that
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Department regulations had hampered ETA's ability to provide adequate
protections for U.S. workers in the H-2B applications filed by four Oregon
forestry employers. Although the employers contacted 187 U.S. workers
regarding possible employment, none were hired. Instead, 323 foreign workers
were brought into the United States for these jobs. The OIG also found that
certain state workforce agencies did not fulfill their responsibilities with respect
to H-2B applications the OIG reviewed.

The OIG also found that ETA could improve its initial application reviews, post-
adjudication processes, and monitoring activities to better protect the interests
of U.S. workers. Also, the OIG noted that the state workforce agencies it
reviewed were not transmitting posted job orders to other states or referring
U.S. workers to employers as required.

The OIG said that ETA's Fraud Detection and Prevention Unit continues to work
closely with the OIG to identify and reduce fraud in the labor certification
process by reviewing applications for inconsistencies, errors, and omissions.
ETA has revised the rule for determining prevailing wage rates and proposed
new rules governing the H-2B process. The OIG noted the major features of the
new proposed rules, including creating a national electronic job registry for all
H-2B job orders; increasing the amount of time for which U.S. workers must be
recruited; requiring employers to engage in post-filing recruitment of U.S.
workers; creating an H-2B registration process in which employers must
demonstrate temporary need before applying for labor certification; reinstating
the critical role of the state workforce agencies in assisting employers by using
their expertise on local labor market conditions and recruitment patterns; and
strengthening debarment authorities by providing the Wage and Hour Division
with independent debarment authorities and providing revocation authority to
ETA.

To address the H-1B challenges, ETA has entered into a contract with a third-
party vendor for employer verification services, the OIG noted. Through this
service, ETA is expected to have access to a more comprehensive employer
identification database and verification system. This service will be applied to all
labor certifications, the OIG said.

In addition, ETA is working with the Department's Chief Acquisition Officer on
ways to include foreign labor certification suspensions and debarments on the
government-wide excluded parties list.
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Finally, ETA is piloting a new risk management model in its permanent labor
certification program (PERM). According to ETA, this new risk management
model allows ETA to assign risk ratings to applicants and spend an appropriate
amount of time reviewing the higher-risk applications, reducing overall
reviewing time frames. ETA officials also told the OIG that the new model will
eventually be applied to the rest of the foreign labor certification programs.

The OIG said the Department needs to reexamine its certification processes
and results to assess effectiveness. Also, the Department needs to enhance its
monitoring of the H-2B application process to ensure that state workforce
agencies and employers are fully complying with program requirements and
intentions and make adjustments to enhance the integrity of its employer
verification services by fully implementing electronic employer verification
controls to the H-1B program and the remaining foreign labor certification
programs. The OIG said that the Department should ensure that it considers
suspensions and debarments, and documents decisions, for any entity
convicted of violations. It also should ensure that such debarments are
reported to appropriate Department personnel for inclusion in the
government-wide exclusion system.

The OIG's list of challenges, which includes explanations of why each entry
made the list, is available at
http://www.oig.dol.gov/public/topchallenges/2011.pdf.

Back to Top

10. OSC Releases Info on Enforcement, Policy, Trends; Launches Webinar

November 6, 2011, marked the 25th anniversary of the passage of the
Immigration Reform and Control Act, which created the Department of Justice's
Office of Special Counsel for Immigration-Related Unfair Employment Practices
(OSC). To mark the occasion, OSC issued a commemorative newsletter
featuring OSC's enforcement, policy, and outreach trends and
antidiscrimination efforts. Among other things, the newsletter notes that in
2011, OSC collected over $735,000 in civil penalties from employers. Fiscal year
2011 included OSC's largest civil penalty amount to date, $290,400.

OSC said its enforcement work has been bolstered by a rise in referrals of
potential discrimination from entities such as the U.S. Department of Labor
(DOL), legal aid bureaus, and immigrant advocacy organizations. For example,
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OSC has received a number of referrals from DOL regarding agricultural
employers believed to have a preference for hiring H-2A visa holders over
domestic workers. Recently, OSC has renewed its dialogue with the Equal
Employment Opportunity Commission and with DOL's Office of Federal
Contract Compliance Programs to ensure that appropriate referrals are made
in a timely fashion. It has also initiated discussions with DOL's Wage and Hour
Division to identify appropriate cross-agency referrals.

OSC noted that its settlement agreements now routinely include back pay for
identified economic victims along with training and monitoring. OSC has also
pursued a rising number of pattern or practice claims, including claims
involving citizenship status discrimination and "document abuse"
(discriminatory employment eligibility verification practices). OSC's recent
settlements have involved the healthcare field and institutions of higher
education more often than in the past.

Recognizing the need for closer interagency collaboration, on March 17, 2010,
OSC and U.S. Citizenship and Immigration Services signed a Memorandum of
Agreement providing for enhanced information-sharing and case referrals
regarding the misuse, abuse, or fraudulent use of E-Verify and allegations of E-
Verify-related employment discrimination. Through this information-sharing
agreement, OSC has obtained E-Verify transactional data to investigate
allegations of discrimination in the use of E-Verify.

In December, OSC will launch a webinar series on the antidiscrimination
provision of the Immigration and Nationality Act. See OSC's webinar page,
http://www.justice.gov/crt/about/osc/webinars.php, to sign up for a webinar
directed at workers or employers, or to suggest a topic for a future webinar. E-
mail terence.j.scott@usdoj.gov to arrange a webinar at another time for your
organization.

Back to Top
11. USCIS Issues Draft EB-5 Memo

U.S. Citizenship and Immigration Services (USCIS) recently released a draft
memorandum to address "certain foundational issues" in the EB-5 immigrant
investor program. USCIS seeks stakeholder input on these foundational issues
before providing greater detail and addressing additional issues.

On a conference call held on November 9, 2011, to discuss the draft memo, Mr.
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Mayorkas said that it differs from other policy memos in that it gives
adjudicators the context of the EB-5 program: that it is important because it
creates jobs for U.S. workers. Mr. Mayorkas said that this context should guide
adjudicators.

The memo also lays out the preponderance of evidence standard: "he
petitioner must establish each element by a preponderance of the evidence.
That means that the petitioner must prove to us that what he or she claims is
more likely so than not so. This is a lower standard of proof than the standard
of 'clear and convincing,' and even lower than the standard 'beyond a
reasonable doubt' that applies only to criminal cases. The petitioner does not
need to remove all doubt from our adjudication, but must instead show that
what he or she presents is more probable than not."

In general, the memo will only take effect when USCIS finalizes it. However,
effective immediately, USCIS generally will defer to a state's targeted
employment area (TEA) designation. The memo notes: "USCIS is to give
deference to the state's designation of the boundaries of the geographic or
political subdivision that will be the targeted employment area." It adds,
however, that "USCIS must ensure compliance with the statutory requirement
that the proposed area has an unemployment rate of at least 150 percent of
the national average rate. For this purpose, USCIS will review state
determinations of the unemployment rate and, in doing so, USCIS can assess
the method or methods by which the state authority obtained the
unemployment statistics."

The memo also clarifies that while the immigrant's investment must result in
the creation of jobs for qualifying employees, it is the new commercial
enterprise that creates the jobs. An investor's money that goes into a new
commercial enterprise can be used in a variety of ways, including bridge
financing, hiring personnel, or operating the company.

USCIS Director Alejandro Mayorkas said the draft memorandum is a "work in
progress," and that the agency is sharing it now "to obtain valuable real-time
input and to define a collaborative approach with the stakeholder community."
He noted that the draft memorandum "is not operative and will not guide
adjudication decisions until it is published in complete and final form. Current
policy memoranda continue to guide our adjudications." Mr. Mayorkas said
that USCIS plans to consolidate all existing EB-5 memos into one. A second
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draft will incorporate comments received from stakeholders and add details
from other existing EB-5 memos.

Mr. Mayorkas said people have until December 9, 2011, to comment. Additional
opportunity to comment will be available after the second draft is released,
which Mr. Mayorkas said would be soon after the 30-day comment period
ends.

The draft memo and a statement from Mr. Mayorkas are available at
http://www.uscis.gov/USCIS/Outreach/Feedback%200pportunities/Draft%20Me
morandum%20for%20Comment/EB_5_Adjudications_Policy3.pdf. USCIS
announced the extension of the comment period until December 9, 2011, at
http://www.uscis.gov/portal/site/uscis/menuitem.eb1d4c2a3e5b9ac89243c6a75
43f6d1a/?vgnextoid=abaafa4b01b38210VgnVCM100000082ca60aRCRD&vgnext
channel=a6aafa4b01b38210VgnVCM100000082ca60aRCRD.

Back to Top
12. Employers May Bundle L-1 Filings, USCIS Announces

U.S. Citizenship and Immigration Services (USCIS) recently said it recognizes
that businesses may need to temporarily move multiple employees to the
United States for particular projects that require the employees' specialized
knowledge. To do this, USCIS said that employers may petition for their
employees to obtain L-1 nonimmigrant classification by filing Form 1-129,
Petition for a Nonimmigrant Worker. While each L-1 petition must be
considered on its own merits, USCIS will consider multiple applications grouped
into "bundles" of L-1 petitions as part of an effort to streamline and improve
the adjudication process.

For USCIS to consider the bundle, all included L-1B petitions must be related to
employees on the same project, who will work at the same location, and who
have the same specialized knowledge duties.

USCIS will also consider petitions for L-1A managers included with the bundle, if
they will be managing the L-1B beneficiaries who will be working on the project.
In addition, USCIS will consider Forms 1-539, Application to Extend/Change
Nonimmigrant Status, filed for a beneficiary’'s qualifying dependents included in
the bundle.

The agency also offered filing tips for bundling L-1 petitions. The information is
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available at
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6141765
43f6d1a/?vgnextoid=e2260dbba1563310VgnVCM100000082cab60aRCRD&vgnex
tchannel=bfd10b89284a3210VgnVCM100000b92ca60aRCRD.

Back to Top

13. USCIS Extends TPS Designation and EADs for Hondurans,
Nicaraguans

The Department of Homeland Security (DHS) has extended the designation of
Honduras and Nicaragua for temporary protected status (TPS) for 18 months
from the current expiration date of January 5, 2012, through July 5, 2013. The
60-day re-registration period for both countries began on November 4, 2011,
and ends on January 5, 2012.

DHS determined that an extension is warranted because the conditions in
Honduras and Nicaragua that prompted the TPS designations continue to be
met. There continues to be a substantial, but temporary, disruption of living
conditions in both countries resulting from Hurricane Mitch, and they remain
temporarily unable to handle adequately the return of their nationals.

The notices also set forth procedures for nationals of the two countries (or
those having no nationality who last habitually resided in them) with TPS to re-
register and to apply for an extension of their Employment Authorization
Documents (EADs) (Forms I-766) with U.S. Citizenship and Immigration Services
(USCIS). Re-registration is limited to persons who previously registered for TPS
under the designations and whose applications have been granted or remain
pending. Certain nationals of Honduras and Nicaragua (or those having no
nationality who last habitually resided in either of those countries) who have
not previously applied for TPS may be eligible to apply under the late initial
registration provisions.

USCIS will issue new EADs with a July 5, 2013, expiration date to eligible TPS
beneficiaries who timely re-register and apply for EADs under this extension.
Given the time frames involved with processing TPS re-registration applications,
DHS said it recognizes that all re-registrants may not receive new EADs until
after their current EADs expire on January 5, 2012. Accordingly, the notices
automatically extend the validity of EADs issued under the TPS designations for
six months, through July 5, 2012, and explains how TPS beneficiaries and their
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employers may determine which EADs are automatically extended and their
impact on Form -9 and E-Verify work authorization verification.

The Honduras extension notice is available at
http://www.gpo.gov/fdsys/pkg/FR-2011-11-04/pdf/2011-28321.pdf. A related
USCIS notice with links to forms is available at
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6141765
43f6d1a/?vgnextoid=b4677b300df53310VgnVCM100000082ca60aRCRD&vgnext
channel=68439c¢7755cb9010VgnVCM10000045f3d6a1RCRD. The Nicaraguan
extension notice is available at
http://www.gpo.gov/fdsys/pkg/FR-2011-11-04/pdf/2011-28316.pdf. A related
USCIS notice with links to forms is available at
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6141765
43f6d1a/?vgnextoid=e5b77b300df53310VgnVCM100000082ca60aRCRD&vgnext
channel=68439c¢7755cb9010VgnVCM10000045f3d6a1RCRD. A general notice is
available at
http://www.uscis.gov/portal/site/uscis/menuitem.5af9bb95919f35e66f6141765
43f6d1a/?vgnextoid=48a9dc273a963310VgnVCM100000082cab0aRCRD&vgnext
channel=68439¢7755cb9010VgnVCM10000045f3d6a1RCRD.

Back to Top

14. State Dept. Releases Fact Sheet on Growing Demand for Visas;
Greatest Increase From China, Brazil

In a fact sheet released on October 24, 2011, the Department of State said that
demand for U.S. visas is growing, and that the agency is "committed to
increasing visa adjudications by one-third in FY 2012 in both China and Brazil,
two countries where we have seen the greatest increase in visa demand."
During the past five years, visa issuances have increased 234 percent in Brazil,
124 percent in China, 51 percent in India, and 24 percent in Mexico. In fiscal
year 2011, consular officers processed more than one million visas in China, an
increase of more than 35 percent over last year.

At the busiest U.S. consular posts, officers may interview more than 100 visa
applicants per day. Preliminary numbers indicate that consular officers
processed more than 9.6 million visa applications in FY 2011. Of those, the
Department issued more than 7.5 million U.S. visas, an increase of more than
17 percent over the previous fiscal year, during which 6.4 million visas were
issued. During the past five years, visa issuances have increased 234 percent in
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Brazil, 124 percent in China, 51 percent in India, and 24 percent in Mexico. In
fiscal year 2011, consular officers processed more than one million visas in
China, an increase of more than 35 percent over last year.

The Department of State noted that according to Department of Commerce
figures, 60 million visitors entered the United States in 2010, and 35 percent of
those visitors entered using visas issued by the Department of State.
International travel to the United States generated $134 billion in revenue and
supported 1.1 million U.S. jobs in 2010, the Department of Commerce reported.
The Department of Commerce estimated that the number of potential visitors
to the United States will increase six to nine percent annually for the next five
years, and could reach 88 million visitors by 2016.

The Department of State said it is adding 98 visa adjudicators this year and next
in China and Brazil. A number of these new adjudicators are being hired
through a pilot program that targets applicants who already speak Mandarin or
Portuguese. The Department expects the first group of these special hires to
arrive at posts in China and Brazil in spring 2012. A second group will follow in
summer 2012.

Some posts in China and Brazil are operating with extended hours to maximize
use of existing facilities. Working bilaterally with host governments, the
Department of State is also working to expand and improve visa processing
facilities to allow for more applicant interviews.

Wait times for visa appointments can fluctuate significantly depending on
seasonal demand, the Department of State noted, adding that "t most posts
around the world, visa applicants wait less than one week for an interview
appointment. We will continue to send temporary duty officers to manage
seasonal spikes in demand."

Wait times for student visa interview appointments worldwide are less than 15
days, the Department said. Student visa appointments are prioritized "because
of the tremendous intellectual, social, and economic benefits foreign students
provide to the U.S. economy." Department of Commerce figures show that
international students contributed nearly $20 billion to the U.S. economy
during the 2009-2010 academic year, the Department of State noted.

The Department of State said that U.S. embassies and consulates have
established procedures to expedite interview appointments for urgent business
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travel. "U.S. officials work closely with American Chambers of Commerce in
more than 100 countries to streamline the visa process for business travelers,"
the fact sheet states.

The Department said its Business Visa Center facilitates visa application
procedures for U.S. companies and convention organizers who invite
employees or current and prospective business clients to the United States. The
Center handled nearly 3,500 requests in FY 2011. U.S.-based businesses may e-
mail businessvisa@state.gov or call 202-663-3198 for more information.

The fact sheet, "State Department Supports Global Travel Growth," is available
at http://www.state.gov/r/pa/prs/ps/2011/10/176049.htm.

Back to Top

15. DOL Releases New PERM FAQ on Listing Job Duties Not Normal to
Occupation; Discusses Updates to SOC Codes

The Department of Labor has posted a revised frequently asked questions
(FAQ) sheet regarding the PERM program and listing job requirements not
normal to the occupation on both the ETA Form 9141, Prevailing Wage Request,
and the ETA Form 9089.

The brief FAQ states:

Does informing the National Prevailing Wage Center (NPWC) on a prevailing wage
request (ETA Form 9141) that the job contains requirements not normal to the
occupation meet an employer's obligation to inform the Department of Labor
(Department) of these requirements on the Application for Permanent Employment
Certification (ETA Form 9089)?

No. Even if the employer has informed the NPWC of these requirements in a
prevailing wage request (ETA Form 9141), the employer must still accurately
outline its requirements on Questions H.12 or H.13 of the Application for
Permanent Employment Certification (ETA Form 9089).

The Department also said it is working to incorporate new and/or revised
Standard Occupational Classification (SOC) codes into the PERM online
application system. Until the new codes are fully integrated, they may not be
available in the online system and the Atlanta National Processing Center will
accept the older SOC codes even though they may not match the code
indicated on the prevailing wage determination. The Office of Foreign Labor

Page: 20


mailto:businessvisa@state.gov
http://www.state.gov/r/pa/prs/ps/2011/10/176049.htm

December 2011 Immigration Update

https://cyrusmehta.com/blog/2011/12/01/december-2011-immigration-update-3/

Certification suggested that filers "may also consider placing the new SOC job
title in section H.3, and the new SOC code in section H.14 of the ETA Form
9089."

The PERM FAQ, which replaces the previous notice that referred to the State
Workforce Agency (SWA), is available at
http://www.foreignlaborcert.doleta.gov/pdf/fag job _reg duties consider_norm
ocup.pdf. The announcement about SOC codes is available at
http://www.foreignlaborcert.doleta.gov/.

Back to Top

16. DOL Offers Free Labor Law Training in December for Florida
Agricultural Employers, Farm Labor Contractors

The Department of Labor is inviting agricultural employers and farm labor
contractors in Florida to attend a free compliance assistance workshop in
December, organized by the Wage and Hour Division (WHD), to increase
compliance with the Migrant and Seasonal Agricultural Worker Protection Act
(MSPA) and the H-2A section of the Immigration Reform and Control Act. These
training sessions are part of the WHD's multi-year enforcement initiative aimed
at strengthening compliance in Florida's agricultural industry.

The Department noted that virtually all employees engaged in agriculture are
covered by federal law because they produce goods for interstate commerce.
Most agricultural employers, agricultural associations, and farm labor
contractors are subject to the MSPA, which protects migrant and seasonal
agricultural workers by establishing employment standards related to wages,
housing, transportation, disclosures, and record-keeping. The MSPA also
requires farm labor contractors to register with the Department of Labor.

Training topics will include no-cost housing and transportation arrangements,
employee work hours and wage rates, and record-keeping requirements. There
are three dates/times available to attend the training:

e The first training will be held on Monday, December 5, 2011, at 5:30 p.m.
EST at South Florida Community College's DeSoto Campus, 2251 Turner
Ave. NE, Arcadia, FL 34266.

e On Tuesday, December 6, the same training will be held at 5:30 p.m. EST
at South Florida Community College's Highlands Campus, 600 West
College Drive, Avon Park, FL 33825.
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e On Wednesday, December 7, the training will be presented at 5:30 p.m.
EST at the Florida Strawberry Growers Association Education and Event
Center, 13138 Lewis Gallagher Road, Dover, FL 33527.

To register or request more information on these free trainings, call Mike Rios,
WHD, at 813-857-3868. The notice is available at
http://www.dol.gov/opa/media/press/whd/WHD20111572.htm.

Back to Top

17. Coast Guard Seeks Comments on Mechanisms of Compliance With
U.S. Citizenship Requirements for Owners of Vessels Engaging in
Restricted Trades by Publicly Traded Companies

Under existing statutes, at least 75 percent of the ownership of vessels eligible
to engage in the coastwise or fisheries trades must be vested in U.S. citizens.
The Coast Guard is seeking comments and information on the various
mechanisms that publicly traded companies use to assure compliance with the
citizenship requirement.

The Coast Guard noted that the process for determining the citizenship relies
on self-certification. The Coast Guard therefore deems the burden of proof to
fall on the company to establish its qualifications when evidence of possible
noncompliance is found.

Although the Coast Guard may use information obtained in response to the
notice to inform future rulemakings, it is not presently developing a new or
revised regulation on this subject.

The notice is available at
http://www.gpo.gov/fdsys/pkg/FR-2011-11-03/pdf/2011-28447.pdf.

Back to Top

18. ABIL Global (www.abil.com ): Clarification in Scope of Some Peruvian
Immigration Rules

Changes do not occur often in Peruvian immigration law. Recently, however, a few
notable changes took place.

One change is related to the modification of articles 358 to 378 of the Peruvian
Consular Rules that was approved by Supreme Decree No. 091-2011-RE at the
end of July 2011, in coordination with amendments to the Peruvian Aliens Law
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passed in June 2008. The amendments established that within the powers the
Aliens Law grants to the Ministry of Foreign Relations, regardless of the
migration status and the type of visa that may be granted by a consular officer
abroad, is the responsibility and ultimate power of the consular officers to
grant or deny visas to be stamped in passports or foreign travel documents,
except for the migration status referred to in article 361 (diplomatic, consular,
official, voluntary worker, and exchange visitor migration status). Likewise, the
consular officer must verify that the beneficiary of the visa meets the necessary
requirements to be granted the visa, and may conduct a personal interview if
needed, comparing the information obtained with the information requested
and applying the pertinent principles of discretion.

On the other hand, with respect to temporary tourist or business visas, a
measure was ratified to provide that the term of stay in Peruvian territory is up
to 183 days, non-extendable in-country, and that the term of validity of these
types of visas is 12 months. This term is calculated from the date of issuance by
the consular office.

The remainder of temporary and resident visas may be used within their term,
which is six months from the date of issuance by the consular office.

A second change is that the Peruvian Immigration Authority (DIGEMIN offices),
through an Internal Directive, is requesting that for all cases filed by Colombian,
Venezuelan, and Mexican citizens - whether to obtain a visa at the Peruvian
consulate abroad or to change status in-country - applicants must submit a
resume indicating, among other things, their personal data, professional
training, occupation, labor experience, personal references, address in Peru,
and address abroad. The Internal Directive also includes case files that are not
yet subject to approval (currently ongoing proceedings).
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19. Firm In The News and Items of Interest

Cyrus Mehta was a panelist and speaker at the Practising Law Institute’s 44"
Annual immigration & Naturalization Institute seminar held in New York on
November 3-4, 2011 where he spoke on ethics in immigration practice. Cyrus
Mehta was also a speaker at the AILA-NY Chapter meeting program on
November 8, 2011 entitled “Responsibility & Ethics for Immigration Lawyers in
NY.” In addition, Cyrus Mehta was invited as a guest lecturer at the Fordham
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School of Social Work, New York on November 10, 2011, and at Columbia
School of Journalism, New York on November 16, 2011. Cyrus Mehta was
quoted in the Business Standard on November 25, 2011 regarding his
views on why the H-1B cap in FY 2012 was reached so early,
http://www.business-standard.com/india/news/us-govt-says-h1-b-visa-cap
-reached-earliest-in-3-yrs/456625/ and again in the Business Standard on
December 1, 2011 regarding HR 3012, the bill that will quicken green cards
for Indian and Chinese nationals,
http://business-standard.com/india/news/us-house-eases-wait-for-green-c
ard/457230/.

David Isaacson was one of two speakers for an American Immigration Lawyers
Association web seminar on "The Plight of the Crewman: Strategies for
Representing C-1/D Entrants Under Current Law" on November 22, 2011.
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