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This is a summary of the oral decision entered on 9 This memorandum is solely 
for the convenience of the parties. If the proceedings should be appealed or reopened, the oral decision will become the official 
opinion in the case. 

Removal Finding: 
O Respondent was ordered removed from the United States to _______ or in the alternative to ____ _ 
0 Respondent's status was rescinded under INA section 246. 

Applications for Relief and/or Protection: 
0 Respondent's application for voluntary departure was denied and respondent was ordered removed to ______ _ 
or in the alternative to ____ _ 
0 Respondent's application for voluntary departure was granted until upon posting a bond in the amount of 
$ , with an alternate order of removal to-=----=-
0 Respondent's application for asylum was 0 granted 0 denied 0 withdrawn. 
0 Respondent's application for withholding of removal was 0 granted 0 denied 0 withdrawn. 
0 Respondent's application for protection under Article Ill of the Convention Against Torture in the form of 0 withholding of 
removal 0 deferral of removal was 0 granted 0 denied 0 withdrawn. 
0 Respondent's application for a waiver under INA section was 0 granted 0 denied 0 withdrawn. 
0 Respondent's application for cancellation of removal under INA section 240A(a) was 0 granted 0 denied 0 withdrawn. 
0 Respondent's application for cancellation of removal under INA section 240A(b)(1) was 0 granted 0 denied 0 withdrawn. 
If granted, it is ordered that the Respondent be issued all appropriate documents necessary to give effect to this order. 
0 Respondent's application for cancellation of removal under INA section 240A(b)(2) was 0 granted 0 denied O withdrawn. 
If granted it is ordered that the respondent be issued all appropriated documents nece sary to give effect to this order. 
0 Respondent's application for adjustment of status under INA section 2i/ "5' ( " was ranted 0 denied 0 withdrawn. 
If granted it is ordered that the Respondent be issued all appropriated documents ne essary to give effect to this order. 

Other: 
0 Respondent is admitted to the United States as a ____________ until ______ _ 
0 As a condition of admission, respondent is to post a $ bond. 
0 Respondent knowingly filed a frivolous asylum application after proper notice. 
0 Respondent was advised of the limitation on discretionary relief for failure to appear as ordered in the Immigration Judge's oral 
decision. 
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Attorney for Respondent: 

NOT DETAINED 

EXECUTIVE OFFICE FOR IMMIGRATION REVIEW 
SAN FRANCISCO, CALIFORNIA 

In the Matter of: 

Respondent 

In Removal Proceedings. 

)A#
) 
) 
) Motion For a Preliminary Finding on 
) Respondent's Eligibility to Adjust Status 
) Under INA § 24S(k) 
) 
) Master Hearing:- 2019 
) Time: 9:30 AM 
) Judge: Honorable Judge Deiss 
) 
) 

MOTION FOR A PRELIMINARY FINDING ON RESPONDENT'S EUGIBITY TO 

ADJUST STATUS UNDER 245Ckl 

Respondent. (''Respondenr• or-, through his undersigned 

counsel, herein submits this pre-hearing motion for a preliminary finding on his eligibility to 

adjust status under INA §§ 24S(a) and 24S(k). 

FACTUAL AND PROCEDURAL IDSTORY 

The Respondent is a native and citizen of Nepal who entered the United States on 

- 2006 in F-1 status. In-2007 he stopped attending school and began working 



without authorization. He affirmatively filed for asylum on-2008. His asylum claim was 

not granted and DHS initiated removal proceedings on- 2008. The Immigration Judge 

denied Respondent's asylum claim on-20 I 0 and Respondent was granted post-hearing 

voluntary departure. Respondent appealed to the BIA. The BIA denied Respondent's appear on 

- 201 J. Respondent submitted a Petition for Review to the 9th Circuit that was 

denied on-2014. Respondent's case was subsequently remanded to the Immigration 

Judge and Administratively Closed on- 2016 based on his grant of Temporary 

Protected Status (TPS). The Attorney General designated Nepal as eligible for 1PS on-' 

2015 and Respondent was granted TPS on-' 2015. The designation for Nepal continues 

and Respondent has kept his TPS registration up to date. 

On-2019, Respondent's emproyer, submitted an 1-

140 Immigrant Visa Petition to USCIS on behalf of Respondent to classify him as an 

employment-based third preference category skilled worker. The 1-140 petition remains pending 

with USCIS. 

On-2019 Respondent filed his 1-485 application to adjust his status to that of 

lawful permanent resident based on the 1-140 filed by his employer with this court. 

RESPONDENT IS ELIGIBLE TO ADJUST STATUS TO PERMANENT RESIDENT 
BASED ON ms EMPLOYER-SPONSORED 1-140 PETITION 

The legal question at hand is whether the grant of 1PS, which qualifies as an admission 

under Ramirez v. Brown 852 F .3d 954 (9th Cir. 20 17), renders the nonnal bars to adjustment of 

status found in section 24S(c)(2), (c)(7), and (c)(8) inapplicable to employment-based adjustment 

of status applicants under 24S(k). 



Section 245(k) of the Immigration and Nationality Act states, "An alien who is eligible to 

receive an immigrant visa under paragraph (1), (2), or (3) of section 203(b) ... may adjust status 

pursuant to subsection (a) and notwithstanding subsection (c)(2), (c)(1), and (c)(8), if-

• 245(k)(l) the alien, on the date of filing an application for adjustment of status, is present 

in the United States pursuant to a lawful admission; 

• 245(k)(2) the alien, subsequent to such lawful admission has not, for an aggregate period 

exceeding 180 days-

o 245(k)(2)(A) failed to maintain, continuously, a lawful status; 

o 245(k)(2)(B) engaged in unauthorized employment; or 

o 245(k)(2)(C) otherwise violated the terms and conditions of the alien's admission. 

In this case, under Ramirez, the Respondent is present in the United States pursuant to a 

lawful admission based on his grant of TPS on- 2015. In Ramirez, the court held 

"under 8 USC § 1254a(f)(4), an alien afforded TPS is deemed to be in lawful status as a 

nonimmigrant- and thereby satisfied the requirements for becoming a nonimmigrant, including 

inspection and admission- for purposes of adjustment of status under § 1255." /d. at 956. The 

Respondent therefore meets the requirement under 245(k)(l ). 

Subsequent to Respondent's grant of TPS, he has maintained lawful immigration status 

and has not worked without authorization. Since he has not, for an aggregate period exceeding 

180 days failed to maintain his lawful TPS status, engaged in unauthorized employment, or 

otherwise violated the terms and conditions of his admission, he meets the requirements under 

245(k)(2). 



On July 14, 2008 USCIS Acting Associate Director, Donald Neufeld, issued a 

memorandum ("Neufeld Memo") titled Applicability of Section 24$(A:) to Certain Employment-

Based Adjustment of Status Applications filed under Section 24$(a) of the Immigration and 

Nationality Act. The Neufeld Memo states "adjudicators must only examine the 180 day period 

from the date of the alien's last lawful admission to the United States and must not count 

violations that occurred before the alien's last lawful admission."1 In this case, the Respondent's 

last lawful admission to the United States was his grant ofTPS in- 2015. Under a plain 

reading of the regulation and USCIS' guidance on the applicability of24S(k) it is clear that only 

violations of 24S(c)(2), (c)(7), and (c)(8) that OCCUlTed after the TPS grant are relevant in this 

case. Since the Respondent has no violations of24S(c)(2), (c)(7), and (c)(8) since his TPS grant 

on- 2015 he is eligible to adjust status to lawful permanent resident under §§ 24S(a) 

and 24S(k) of the INA. 

Dated: 8/20/2019 

1 Please note the Neufeld Memo also states, "An eligible derivative of an alien described in (A) may benefit fiom 
section 24S(k) in his or her own right if he or she has failed 1o maintain continuously a lawful status, worked without 
authorization, or otherwise violated the tc:nns and conditions of his or her admission for an aggn:pte of 180 days or 
less pursuant to a lawful admission." The Respondent•s spouse is applying for adjustment of status as a derivative 
beneficiary. In accordance with the Neufeld Memo, Section 24S(k) applies to hc:r as well. 
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